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FOREWORD

From time to time, it has been suggested that the doctrine of comparative
negligence should be adopted in this state by legislative enactment. In our
December, 1944, BuLLerIiN we published an article by the Honorable George
Templar on “The Doctrine of Comparative Negligence.” At the June, 1946,
meeting of the Central Kansas Bar Association, Thomas A. Cowan, Professor
of Jurisprudence of the College of Law of the University of Nebraska, delivered
an address on “The Comparative Negligence Doctrine in Automobile Cases,”
which the Judicial Council believes deserves wider publicity than it received
and accordingly we include it in this issue of the BurieriN. The Judicial
Council would appreciate the comment and views of bench and bar on the
general question whether the doctrine should be adopted in this state.

The Judicial Council here expresses its thanks to the various judges and the
clerks of the several courts for their promptness and efficiency in reporting
statistical information requested by the Judicial Council, summaries of which
have been prepared and are printed herein. We are also indebted to Randal C.
Harvey, secretary of the Judicial Council, for his analysis of and comment
upon the statistics.

Attention is directed to the article on “The Practising Law Institute” as a
means whereby lawyers may have the benefit of refresher courses and extended
study, and also to the article on the Stormont Medical Library. This library
has been segregated from the general State Library and affords a ready access
to the latest medical texts and magazines by members of the medical and
legal professions.
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THE COMPARATIVE NEGLIGENCE DOCTRINE IN
AUTOMOBILE CASES

By Tmomas A. Cowan, Professor of Jurisprudence, College of Law, University of Nebraska

The doctrine of comparative negligence is a device invented to mitigate
in some measure the harshness of the common law rule that a plaintiff who
is guilty of any degree of negligence which contributes to his injury may not
recover in tort from a negligent defendant.

This rule of contributory negligence has been attacked by eminent jurists
on and off the bench for over a century, but despite these attacks it has
survived, although its modern form is far different from the once rigorous
common law doctrine.

The rule that contributory negligence bars recovery has excited the interest
and elicited the explanations of many writers learned in the law. Various
reasons have been advanced in the course of years for the doctrine. One of
these is the “clean hands” rule. It is said that where plaintiff is himself at
fault he should not recover even though the major share of the blame lies
with the defendant. This theory has long since been discarded, together with
the cases based on it such as those which denied a plaintiff recovery because
he had been driving on Sunday. Now it is well recognized that the plaintiff’s
fault must be a proximate cause of the injury if he is to be barred as con-
tributorily negligent. His otherwise illegal or even reprehensible conduct is
irrelevant.

Another explanation is that the jury is by nature incapable of apportion-
ing damages. But the apportionment of damages in tort is really of no more
complex a nature than apportionment or determination of damages in con-
tract, and this theory is not well received today as an explanation for con-
tributory negligence.

Still another explanation is that the jury does not know how to apportion
fault, but this explanation suffers the same effect as the above. Under proper
instructions, fault or negligence which is merely a question of fact is no more
difficult than hundreds of other legal concepts juries have to wrestle with.

Finally, the explanation most widely accepted is that the plaintiff’s negli-
gence is anr intervening cause insulating his injury from defendant’s negligence.

Despite the lip service which is almost universally paid to the rule of con-
tributory negligence, the scope of the doctrine has been whittled down by
the courts to a certain extent in recent years. To begin with, the rule that
the plaintiff’s fault, if it is to bar recovery, must be a proximate cause of
his injury, permits plaintiffs to recover in situations where liability would
be denied in the past. Again, where plaintiff’s misconduct plays no part in
bringing about the injury but increases the damages, courts will sometimes
apportion the loss. Thus in O’Keefe v. Kansas City Western Ry. Co., 87
Kan. 322, 124 P. 416, plaintiff’s intoxicated condition aggravated the injuries
suffered from a fall although it did not contribute to the fall. The court
here permitted apportionment of the damages. The rule of contributory
negligence is not applicable where defendant’s fault is intentional or his con-
duct is wilfull, wanton, reckless or otherwise disregardful of the safety of
life or property.
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Moreover, the rule of division of negligence into degrees such as slight,
crdinary, and gross has the effect of mitigating the severity of the rule of
contributory negligence. Of late years, courts have been showing increased
distaste for this doctrine of degrees of negligence, although it must be said
that in proportion as the doctrine is falling into disfavor with courts it is
coming in for favorable attention by legislatures.

Thus, in many situations the courts themselves have relaxed the mechan-
ical operations of the rule of contributory negligence and some slight gains
must be credited to the judiciary in this connection.

It remained for the legislatures, however, to make a frontal attack on the
doctrine with rather serious consequences so far as the quantum of judicial
tort business is concerned. Employer’s liability acts and workmen’s compen-
sation statutes simply abolished the defense of contributory negligence as a
bar to recovery. The liability acts usually adopt comparative negligence;
the compensation statutes usually abolish the doctrine of negligence alto-
gether. The failure of the judicial system to compensate adequately for in-
dustrial injuries, the harshness of the defenses against workmen, voluntary
assumption of risk, contributory negligence, and the fellow servant rule all
induced the legislature to entrust the operation of the matter either to ad-
ministrative agencies or special tribunals unhampered by the outmoded forms
and defenses of the common law courts.

With the advent of the automobile on the road once more in prewar num-
bers, the prospect is imminent that the second most numerous source of tort
litigation will be transferred from our common law courts to administrative
tribunals. The uniform motor vehicle safety responsibility statute is being
adopted in one state after another. It compels evidence of financial respon-
sibility after even a trivial accident has happened. The act is administered
by executive agencies of the government. It is obvious that it takes only
one step to advance from administering a responsibility statute to adminis-
tering a liability or compensation statute.

It is interesting to speculate on the form these new statutes might take.
Following the analogy of employers’ liability acts, an automobile liability act
might well abolish the defense of contributory negligence, and in the case
of guests the defenses of voluntary assumption of risk and imputed negligence.
Just as under the employers’ liability act, the plaintiff’s fault, if any, would
go to diminish damages.

An automobile compensationr act would probably turn the whole problem
over to an administrative agency or specialized court which would apportion
damages without respect to voluntary assumption of risk, contributory neg-
ligence, imputed negligence, or the rule which denies contribution among
joint tortfeasors. A system of double entry bookkeeping would be devised,
each party to the accident being credited with the amount of his injuries and
debited with the amount attributable to his fault, a balance struck, and an
award made accordingly. Appellate courts then would only be interested in
abuse of administrative discretion.

Whether or not this prospect becomes a reality, it is coming to be realized
more and more that contributory negligence as a complete bar to recovery
is an outmoded rule of law. This is particularly so in automobile cases, be-
cause contributory negligence is at least arguable in the great percentage of
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the cases. If the plaintiff was driving, the defendant usually can make some
kind of a colorable claim that the driver was negligent. If both parties were
driving, it is often a matter of whose witnesses to believe. One batch says
the plaintiff was driving fifteen miles an hour, sounded his horn, signaled
with his hand and whistled at the crossing. Another batch will say he was
doing forty or fifty miles an hour, was arguing with his wife in the back seat,
lighting a cigaret, driving with one hand on the wheel, etc. Potentially, in
collision cases, contributory negligence is a standard and expected defense.
And even if the plaintiff is a pedestrian, although in a better position, still the
defense of contributory negligence comes up against him in an astonishingly
large percentage of the cases.

The above being so, the first aspect of legislative reform in this branch
of tort law is almost certain to be abolition of the defense of contributory
negligence as a bar to recovery and a substitution of at least comparative
regligence, unless the revision is so thorough-going that comparative negli-
gence simply becomes lost in the shuffle, as happened in workmen’s compen-
sation.

We come then to the subject of comparative negligence. This doctrine
exists in restricted areas in quite a number of states, particularly in the field
of railroads and other public utilities. Here it is a rough and ready balance
by the legislature of the superior resources and specialized counsel available
to the utilities. In the matter of general comparative negligence, we find
that the doctrine has been adopted in five states. These are in the order of
their adoption: Mississippi, Nebraska, Georgia, Wisconsin, South Dakota. I
have hearsay information that it is being considered in a number of other
states. England, the home of the contributory negligence rule, has finally
abolished it and adopted a general comparative negligence statute.*

The Mississippi statute is a general unrestricted statute. It provides simply:

Ir all actions brought for personal injuries . . . the fact that the
person injured . . . may have been guilty of contributory negligence shall
not bar a recovery, but damages shall be diminished by the jury in propor-
tion to the amount of negligence attributable to the person injured. . . .

Miss. Code Ann. (1930), § 511.

This comparative negligence statute has beer applied in Mississippi satis-
factorily for over thirty-five years. Courts, juries, counsels and litigants
seem well satisfied with it, although specialized defense attorneys say that
it results in many more plaintiff verdicts than elsewhere, particularly where
large corporations are defendant.

The Nebraska statute, with which we are mainly concerned, and which
was adopted verbatim by South Dakota in 1941, has been on the books since
1913. It is only a partial comparative negligence statute. It provides as
follows: )

In all actions brought to recover damages for injuries to a person or to
his property caused by the negligence of another, the fact that the plaintiff
may have been guilty of contributory negligence shall not bar a recovery
when the contributory negligence of the plaintiff was slight and the negligence
of the defendant was gross in comparison, but the contributory negligence of
the plaintiff shall be considered by the jury in the mitigation of damages in

* The Law Reform (Contributory Negligence) Act, 1945. See 9 Modern Law Review (1946)
105. -
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proportion to the amount of the contributory negligence attributable to the
plaintiff; and all questions of negligence and contributory negligence shall be
for the jury. R. S. Neb. (1943) 25-1151.

It is to be noted that the legislature adopted the distinction of slight and
gross negligence. These terms, which have come in for much deserved ecriti-
cism because of the difficulty of their application, are used to mitigate the
harshness of the flat rule that contributory negligence, however slight, com-
pletely bars recovery. The operation of the statute, therefore, calls for a
judicial definition of slight and gross negligence even though many courts,
including those of Nebraska before the passage of this act, declared that the
single rule of “care under the circumstances” sufficed to encompass the three
degrees of slight, ordinary and gross negligence. Difficult as these terms are
to apply, they nevertheless permit the courts to leave to the jury the de-
termination of the degrees of negligence of plaintiff as compared with de-
fendant whenever more than one conclusion may reasonably be drawn from
the facts. ¢

A further complication in the act is to be noted. The negligence of the
plaintiff must be compared with the negligence of the defendant. The act
does not say that if the negligence of the plaintiff is slight and that of the
defendant gross, the plaintiff is not barred. The negligence of the two parties
must be compared. This means that patterns of slight and gross negligence
per se cannot be developed, and the result is in effect that the triers of fact
are forced to make a comparison independently in every case.

It is true that inasmuch as the act has been on the books for thirty-three
years litigation has served to give certain hints for the guidance of prac-
titioners. Nevertheless, a survey of the cases shows that in the main the fact
situations are so varied that little help can be had from a survey of them
for the purpose of eliciting rules to guide counsel or trial courts. The best
that can be said is that one can detect a tendency in recent years to ease up
somewhat on the quantum of negligence which the plaintiff may have at-
tributed to him and still evade a directed verdict, or a reversal on appeal.

The greater the number of cases that are left to juries, the more verdicts
for plaintiffs in Nebraska as elsewhere. Hence, the real effectiveness of the
statute depends on the willingness of courts to allow the jury to keep the
cases. It will be remembered that the Nebraska act provides that “all ques-
tions of negligence and contributory negligence shall be for the jury.” It
might seem to have been the intention of the legislature that the courts
should accept the determination of the jury on these matters as final. Never-
theless, the Nebraska courts have retained the control which is usually exer-
cised over negligence litigation and find, as a matter of law, that certain
situations constitute slight or gross negligence. Nor do the courts hesitate
to make the comparison between slight and gross negligence as a matter of
law if they believe reasonable minds should not differ in conclusions to be
drawn from the facts.

The question of instructions to the jury is a perplexing ome under this
act, and many cases went up and down before proper practice was fixed. In
1945, the Association of District Judges of Nebraska worked out a set of
Standardized Instructions to Juries of which Nos. 37 and 38, 24 Neb. L. R.
219, are on the subject of comparative negligence.
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The situation in comparative negligence is complicated in Nebraska in
automobile cases by the existence of the guest statute. This provides that
a guest may not recover unless the host operator was intoxicated or was guilty
of gross negligence in the operation of the car. The question arose whether
the comparative negligence act had any application to the guest statute and
the court at first held that it did not. This case was Sheehy v. Abboud, 126
Neb. 554, decided March 30, 1934. However, on March 10, 1934, the supreme
court of Kansas in Koster v. Matson, 139 Kan. 124, 30 P.2d 107, had before
it a case involving an accident in Nebraska and under the conflict of laws
rule in torts, it applied Nebraska law. In the district court, Judge Bennett
had ruled that the two statutes must be read n par: materia. Justice Harvey
of the Kansas supreme court approved this ruling in his concurring opinion.
Tinally, in 1943, in Landrum v. Roddy, 143 Neb. 934, the Nebraska supreme
court approved Judge Bennett’s interpretation of the Nebraska guest statute
and stated that the comparative negligence act must be read together with
it, and overruled Sheehy v. Abboud to the extent that it was in conflict.

This is certainly a clear and forcible example of the operation of the prin-
ciple of “comity” in the conflict of laws and exhibits commendable modesty
and deference on the part of the justices of the supreme court of Nebraska.

The result is that in guest cases, comparative negligence will probably be
a common feature. It necessitated a standardized instruction No. 39, 24
Neb. L. R. 220, by the Association of District Judges of Nebraska which
follows:

“(You are instructed that) you should first turn your attention to the
question of whether or not the defendant was guilty of negligence and, if so,
whether his negligence amounted to gross negligence as defined in these in-
structions. In measuring the negligence of the defendant, if any, you should
consider his negligence by itself, and if you find that his negligence fell in
any degree short of gross negligence, then (by virtue of the guest statute
hereinbefore referred to), the plaintiff cannot recover in any event, and any
question as to plaintiff’s negligence, if any, becomes wholly immaterial.

“On the other hand, if upon consideration of defendant’s negligence, if any,
and independent of any negligence on the part of the plaintiff, you find that
the defendant was guilty of gross negligence, then the question of whether
the plaintiff was negligent becomes material, and if upon consideration of
that issue you also find that the plaintiff was guilty of negligence, you should
then compare the negligence of the plaintiff with that of the defendant, and
if you find that the negligence of the plaintiff when compared with that of
the defendant was more than slight, then again the plaintiff cannot recover.

“But if you find that the negligence of the plaintiff, when compared with
the gross negligence of the defendant, was only slight negligence, the plaintiff
may recover, but it is then your duty to deduct from the whole amount of
damages, if any, suffered by the plaintiff such proportion thereof as the con-
tributory negligence chargeable to the plaintiff bears to the entire negligence
as shown by the evidence and return a verdict for the balance only.”

It is submitted that any jury that could understand this instruction in its
entirety is entitled to a gold medal. Still, if the trial judge solemnly gives
this instruction and the jury just as solemnly listens to it and goes its mys-
terious way, the appellate court is not likely to reverse on the ground of mis-
direction however much it may play fast and loose with the degree of slight
compared with gross negligence as a matter of law.

But the real nub of the difficulty has not been touched yet. What of the
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practitioner forced to marshal his evidence and prove his case in a guest
situation where the defendant alleges contributory negligence? Keeping the
evidence straight and retaining one’s own sanity is indeed a two-fisted job
under such circumstances.

It is submitted that much of the difficulty would disappear from the oper-
ation of a comparative negligence act if one similar to the Mississippi statute
is adopted. That act contains only one sentence. (Page 129.) It is easy to
apply and presents no more hazards on appeal than an ordinary case in which
contributory negligence is not alleged. It dispenses with the difficult dis-
tinction between slight, ordinary and gross negligence and makes no attempt
to compare as a matter of law the negligence of the plaintiff with that of
the defendant. The only comparison takes place where it should—in the
question of damages. As a matter of common knowledge, juries make the
apportionment whenever they can anyway. The simple comparative negli-
gence statute permits them lawfully to apportion whenever the negligence
of plaintiff and defendant combine to cause injury.

THE PRACTISING LAW INSTITUTE

By ConsTance LorD BROWN, Secretary, Morris County Bar Association

The series of monographs published by the Practicing Law Institute should
be of great help to the student and young practising lawyer, and as a re-
fresher for those who have been out of practice. Stress is put upon the prac-
tical rather than the theoretical side of the law.

In the monograph entitled Trial Practice, Harry A Gair in “The Trial of a
Negligence Action” has set forth clear and simple methods to be used in
direct and cross examination of lay and medical witnesses. “Selecting a
Jury” by Harry Sabbath Bodin contains many items to be considered when
selecting jurors who will be likely to be fair in the consideration of the case.

For students in particular, eminent professors have outlined the Signifi-
cant Developments in the Law During the War Years in their own specialized
field. In writing on “Insurance” Edwin W. Patterson stresses the importance
of the Supreme Court decision that insurance is “commerce” within the mean-
ing of the “commerce clause” of the Federal Constitution, and of the adoption
by statute in New York of a third standard fire insurance policy, subsequently
adopted in several other states. Austin Wakeman Scott sets forth the newest
decisions and latest trends in all phases of “Trusts.”

In the General Practice field Carlos L. Israels and Raymond J. Gorman
discuss in detail the organization of a business corporation with capital stock,
taking into consideration the basic purposes of incorporation, capital struc-
tures, relationship of ownership to management, preparation of the certificate
of incorporation, bylaws, etc. This information is easily adaptable to the
statutory forms in each state. An interesting monograph on “Trade-Marks,”
a not-too-familiar subject to most lawyers, is written by Walter J. Deren-
berg. He discusses trademark protection from the common law through the
Registration Acts to the present day registration of trade and advertising
slogans, setting out the forms necessary for applications for each.

Much valuable information is contained in these monographs—information
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that can usually only be obtained through years of actual experience. These
monographs should be of great interest to veterans unable to take refresher
courses.
Nore—Interested persons may address
Practicing Law Institute,
57 William Street,
New York 5, New York,
for detailed information.

STORMONT LIBRARY INTO NEW QUARTERS

Mes. Rex Curnpy, Medical Librarian

The Stormont Medical Library, which is a part of the State Library, is
now occupying new quarters recently acquired and furnished through the
interest and efforts of Chief Justice Harvey and other members of the supreme
court, acting in the capacity of directors of the State Library, and Governor
Schoeppel and other members of the Executive Council. These quarters con-
sist of three rooms on the third floor, south wing of the State House. They
are easily accessible, pleasant, and include a comfortable reading room. A
full-time librarian is in charge, and the library is open each day from 8:30
a. m. to 5:00 p. m.

Members of the legal profession are cordially invited to make use of the
facilities which the library has to offer. Among the recently acquired publi-
cations of particular interest to lawyers is a nearly-complete collection of the
Scientific Proof and Relations of Law and Medicine symposium series, edited
by Hubert Winston Smith. »

Books and periodicals are permitted to circulate freely among members of
the medical and legal professions and there is no charge for the service except
the transportation cost for material sent out of town. The lending period is
for one month, with renewel privileges when necessary. All requests for loans
from the library should be directed to the Stormont Medical Library, Capitol
Building, Topeka, Kan., or call 2-9455. If this number does not answer, a
call to 4730 will get attention. The staff will welcome your requests whether
by phone, by mail or through a personal visit.

COMMENT ON STATISTICAL TABLES

By Ranpan C. HARVEY

During the year ending June 30, 1946, there was a substantial increase in
the business of the districts courts, a moderate increase in the work of the
probate courts, and a slight decline in the business of the city and county
courts.

BusiNess oF THE DisTricT COURTS

There were 22,617 civil cases commenced and 19,642 terminated, compared
to 16,330 commenced and 16,152 terminated during the preceding year. Among
the civil cases disposed of, divorce cases increased from 8,903 to 11,510, and
other civil cases increased from 7,249 to 8,132, a substantial increase in all types
of cases. Trials of contested cases increased from 2,475 to 3,370, and civil
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jury trials increased from 106 to 174. Seventy-eight percent of the contested
cases were tried within six months from date of filing, compared with 75 per-
cent in the preceding year.

Criminal cases increased from 1,624 to 2,034, but the number of trials de-
clined from 262 to 187.

The number of appeals declined from 145 to 116 in civil cases, and from
17 to 5 in criminal cases.

We have added a new table, numbered A-5, showing in a general way the
types of cases filed in the district courts during the statistical year. Divorce
cases and suits to quiet title now form a substantial majority of all cases
filed in the district courts. Foreclosures and damage suits are still at a mini-
mum. A continuation of this table will show any trends toward other types
of business in subsequent years.

The total of 19,642 cases disposed of, is greater than for any other year
during which the Judicial Council has collected statistics, except the year
1935, and the total of 22,617 cases filed is greater than 1935 or any other year.
However, the number of divorce cases is still disproportionate to other types
of business. 8911 divorces were granted, compared with 6,006 in the preceding
year, an increase of almost 50 percent, and this is probably the highest num-
ber of divorces ever granted in a single year in Kansas.

Business oF THE ProBatE CoURTS

During this year 4,723 decedent’s estates were opened compared with 4,249
in the preceding year, but only 4,177 were closed, compared with 4331. 1,340
guardianships were opened, compared with 1,176, and 756 were closed, com-
pared with 655. Proceedings for determination of descent increased from 3,649
to 4,601. Juvenile and adoption cases also showed a moderate increase, and
more trusts are under the supervision of the courts. There were fewer habeas
corpus cases in probate courts, but all other types of business showed some
increase.

There has been a slight decline inr number of estates closed within fifteen
months after filing, and in the percentage of pending estates which have been
pending less than one year, but this is not great enough to indicate any sub-

. stantial delay. Inventories or accounts were filed in 83 percent of the de-
cedents’ estates and in 58 percent of the guardianships and in 57 percent of
the trust estates, which on the whole is an improvement over the figures for
the preceding year.

There are now being filed a]most as many descent proceedings as estates
requiring full administration, without affecting the total number of the latter,
continuing the trend noted in our last statistical report.

CounTy COURTS

Civil business in county courts has declined about ten percent, but criminal
cases in these courts have increased over fifty percent. One new county court
has been created in Wabaunsee county, making a total of 47 county courts
now established.

Crry Courts

Civil business in city courts has declined over ten percent, but the number
of criminal cases has increased about twenty percent. There have been no
changes in the number or location of city courts.
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SUMMARY OF THE WORK OF THE SUPREME COURT

The following is a summary of the work of the supreme court for the year
ended June 30, 1946, and of cases pending July 1, 1946.

There were 178 appealed civil cases disposed of within the year ended June
30, 1946. Of these, 44 were dismissed without having been presented on the
merits and 134 were submitted on the merits and written opinions filed. Of
these cases, 70 were affirmed, 40 reversed, 11 affirmed in part and reversed in
part, 7 affirmed in part and modified in part, 1 denied, and 5 were dismissed.

The court also disposed of 19 appealed criminal cases. Of this number 6
were dismissed without having been presented on the merits and 13 were sub-
mitted on the merits, and of these cases, 10 were affirmed and 3 reversed.

The court also disposed of 43 original cases. Of this number, 15 were dis-
missed before having been presented on the merits, and 28 cases were sub-
mitted on the merits and written opinions filed, resulting in judgment for the
plaintiff in 3 cases and for the defendant in 24 cases; 1 case was dismissed.

This makes a total of 240 cases disposed of by the supreme court, of which
65 were dismissed without having been presented on the merits and 175 were
submitted on the merits and written opinions filed.

The cases pending July 1, 1946, were as follows: 85 appealed civil cases,
6 appealed criminal cases, and 28 original cases, making a total of 119 cases.

Of the 175 cases submitted to the supreme court on the merits and in which
written opinions were filed, in 24 cases the opinions were filed before the first
regular opinion day, in 128 cases on the first regular opinion day, in 14 cases
on the second regular opinion day, in 6 cases on the third regular opinion day,
in 1 case on the fourth regular opinion day, 1 case on the fifth regular opinion
day, and 1 case dismissed. The regular opinion day ordinarily is a month after
the case is submitted; more accurately it is the Saturday of the week hearings
are had the next month after the case is submitted.

In the 134 appealed civil cases in which opinions were filed within the year
ended June 30, 1946, the time between the date notice of appeal was filed in
this court and the date the case was submitted on its merits is as follows:
Within 3 months, 19 cases; in 3 to 4 months, 15 cases; in 4 to 5 months, 23
cases; in 5 to 6 months, 33 cases; in 6 to 7 months, 13 cases; in 7 to 8 months,
4 cases; in 8 to 9 months, 8 cases; in 9 to 12 months, 14 cases; and over 12
months, 5 cases.

In the 13 appealed criminal cases in which opinions were filed within the
year ended June 30, 1946, the time between the date the notice of appeal was
filed in the supreme court and the date the case was submitted on its merits
is as follows: Within 3 months, 1 case; in 4 to 5 months, 3 cases; in 5 to 6
months, 1 case; in 7 to 8 months, 3 cases; in 8 to 9 months, 1 case; in 9 to
12 months, 2 cases; and over 12 months, 2 cases.

In the year ended June 30, 1946, the court disposed of 372 motions, of which
353, or 95 percent, were disposed of in 30 days; average time, 5 days.

There were pending in the supreme court July 1, 1946, a total of 119 cases
compared with 123 cases on the same date in 1945, 99 cases in 1944, 109 in 1943,
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175 in 1942, 144 in 1941, 192 in 1940, 249 in 1939, 244 in 1938, 210 in 1937, 268
in 1936, 291 in 1935, 366 in 1934, 333 in 1933, 357 in 1932, 393 in 1931, 397 in
1930, 376 in 1929, and 341 in 1928.

In the 19 years the clerk of the supreme court has furnished us detailed
information of the work of the court, it has disposed of 9,040 cases, of which
2,864 were dismissed before final submission, and 6,176 were submitted on the
merits and written opinions filed. :
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Supreme Court—Nineteen-year Summary

Year Enoep June 30. Cases. Disposed of. | Dismissed. | Submitted.
1928, .0t Appealed civil.......... 529 143 386
Appealed, criminal....... 101 44 57

Original................ 46 13 33

Totals. . ........... 676 200 476

1929. .. oo Appealed, civil.......... 475 128 347
Appealed, criminal....... 72 29 43

Original. ............... 36 18 18

Totals............. 583 175 408

1930, .. oo Appealed, civil, . ........ 504 143 351 °

Appealed, criminal....... 77 37 40

Original................ 52 16 36

Totals............. 633 196 437

1931, .o Appealed, civil.......... 490 131 359
Appealed, criminal....... 63 29 34

Original................ 38 13 25

Totals. . ........... 591 173 418

1932, . 0o Appealed, civil.......... 522 159 363
Appealed, criminal....... 74 45 29

Original................ 32 6 26

Totals............. 628 210 418

1933, i Appealed, civil.......... 459 135 324
Appealed, criminal....... 66 35 31

Original. ............... 23 5 18

Totals. ............ 548 175 373

1934.. .o ee i Appealed, civil.......... 427 149 278
Appealed, criminal....... 52 30 22

Original................ .42 11 31

Totals............. 521 190 331

1935, ..t Appealed, civil.......... 506 . 167 339
Appealed, criminal. . 58 26 32

Original................ 25 11 14

Totals............. 589 204 385

1936. ..o Appealed, civil . ......... 475 156 319
Appealed, criminal. .. 66 31 35

Original................ 39 19 20

Totals............. 580 206 374

1937 i Appealed, civil.......... 397 103 294
Appealed, criminal....... 56 27 29

Original. ............... 33 9 24

Totals. . ........... 486 139 347

1938, ..o Appealed, civil.......... 388 131 257
Appealed, criminal....... 41 25 16

Original................ 32 6 26

Totals. ...ovvuvnnn. 461 162 299

1939... . v Appealed, civil.......... 397 114 283
Appealed, criminal. ...... 32 17 15

Original................ 15 4 11

Totals............. 444 135 309
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1940.......coo il Appealed, civil.......... 426 117 309
Appealed, criminal..... .. 31 10 21

Original.............. .. 39 20 19

Totals.......... . 496 147 349

19410 Appealed, civil.......... 314 103 211
Appealed, criminal.. ... .. 31 14 17

Original................ 64 39 25

Totals. ............ 409 156 253

1942, ..., .. Appealed, civil.......... 293 82 211
Appealed, criminal. ..., .. 23 4 19

Original................ 27 6 21

Totals............. 343 92 251

194300, Appealed, civil.......... 290 72 218
Appealed, criminal.. .... 28 14 14

Original................ 35 17 18

Totals............. 353 103 250

1944 ... oo i Appealed, civil.......... 216 59 157
Appealed, criminal....... 17 7 10

Original................ 16 5 11

Totals............. 249 71 178

1945, 0.0 Appealed, civil.......... 186 51 135
Appealed, criminal....... 9 8 1

Original................ 15 6 9

Totals............. 210 65 145

1946, 0.0 Appealed, civil. ......... 178 44 134
Appealed, criminal....... 19 6 13

Original................ 43 15 28

Totals............. 240 65 175

Grand totals. . .. 9,040 2,864 6,176
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TABLE A-1—ROSTER OF JUDICIAL OFFICIALS
As of July 1, 1946

CoUuNTY. ilus(i District judge. Clerk of court. Probate judge.
Allen.............. 37 W. H. Anderson.......| Jessie M. Fry......... A. M. Dunlap*
Anderson.......... 4 Huch Means.......... Mrs. Mabel Church ...| Deane L. Smith
Atchison........... 2 Lawrence Day........ Hal Waisner.......... Philip Shrack
Barber............ 24 Clark A. Wallace...... Mrs. Edith Myers..... John C. Hilkey
Barton............ 20 Robart Garvin. ....... A J. Bortz........... Leonard Birzer
Bourbon........... 6 Harry W. Fisher...... Amy Armstrong....... George N. Bainum
Brown............ 22 | John L. Gernon....... Edna Boicourt........ Dale Bailey*
Butler....... Div.1| 13 Carl Ackarman........ Harry R. Martin...... Ralph B. Ralston*

Div.2|...... W. N. Calkins
Chase............. 5 Jay Sullivan.......... Mildred Speer......... C. A. Blackburn
Chautauqua..Div. 1 | 13 Carl Ackarman........ Cleopha Call.......... R. E. Rathbun

iv.2 ... .. ‘W. N. Calkins

Cherokee.......... 11 V. J. Bowersock....... Lois Mason........... David C. Graves
Cheyenne.......... 17 E. E. Kite....... . as. N. Roberts...... Florence Curry
Clark............. 31 Karl Miller. ...... ..| Hope Grimes. ........ O. T. Ammon*
Clay.............. 21 Edgar C. Bennett.. .. .. Hazel K. Chestnut..... Oscar B. Peterson*®
Cloud............. 12 W. D. Vance.......... Floyd R. Turner. . .... E. W. Thompson*
Coffey............. 5 Jay Sullivan.......... Harry V. Phillips...... W. A. Starliper*®
Comanche......... 31 Karl Miller. ...... ..| Jessie Chammess. .. ... Earl Martin*
Cowley............ 19 Albert Faulconer Sallie K. Smith........| Sallie O. Athearn
Crawford.......... 38 L. M. Resler.......... Grace Webb.......... R. W. Colborn
Decatur. .......... 17 E.E.Kite............ Alice J. Vernon. . ..... George Nellans*
Dickinson......... 8 James P. Coleman.....| Seth Barter, Jr........ Thornton D. Scott*
Doniphan.. 22 John L. Gernon. ...... Beulah M. Swiggett....| John R. Bell*

Ellis. .

Finney............

Greele

A AT

Greenwood...Div. 1

Div. 2

Hamilton..........

Harper

Harvey............
Haskell....... o

Hodge

man.........

Jackson . . . P

Jeffars
Jew:ll

18] ¢ B I

Johuson...........
Kearnv

Lane. .

Hugh Means..........
Lorin T. Peters.......
Carl Ackarman........
‘W. N. Calkins

C. A.Spencer.........
Roy A. Smith.........
Fred J. Evans.........
Karl Miller. ..........
Hugh Means..........

James P. Coleman.....
C. A. Spencer.........
Wm. K. Skinner.......

Fred J. Evans.........
Carl Ackarman........
W. N. Calkins

Fred J. Evans.........
Clark A. Wallace. . . ...
George L. Allison......

F.O. Rindom.........
Lorin T. Peters.......
Lloyde Morris.........
Lloyde Morris. .. .....
W. R. Mitchell........

J ohn L. Kirkpatrick. ..

CIark A. Wallace......
Karl Miller. ..........
E. Goodrich........

Fred J. Evans.........
J. H. Wendorff........
Roy A. Smith.........
Harry W. Fisher......
C. A. Spencer.........

Mary Ellen Simmons...

Fred E. Bieker........

J. M. Wilson..........
Mrs. Edna Carter. .. ..

Elta J. Riley..........

Christina Woke. . ... ..
C. W. Marston........

W.S. Powers.........

B. A. Summers........
Betty Teegerstrom.....
Tressie Johnson. ......

Laura Holmes.........

Alma Long...........
Amelia J Mmor ......

Jay B.
MabeIA Mc\lullen ..

Chelcia Shelby........
Nona Crosby. . .......

Bernice Howard.......

Gertrude S. Hedbarg. ..

Bertha Adams. .......

Nell H. Walter........
F.C.Betts...........
Maye Eller. ..........

E. D.
Will H. Bayless. ......
W. Rogge..........

Frank R. Gray*
L. L. Anderson*
Miriam O. Beaty

Alexander Meier
Gerhard Haage

M. C. Schrader*
Richard W. Evans*
Clive H. Owen

Jess W. Filby*
Roy L. Ure*

E. L. McClure
Myrtie Newby
Grace H. Truax

E. Bowman
B. M. Beyer*

A. C. Bostwick
R. H. Beebe
Herbert Sizemore®

Albert Schnellbacher
J. E. Reed*
D. W. Gibson

Claude Kimmel
Salina Teeple*

W. C. Jones
Lewis Keeler
Fred Hur
Harry Paxton
Oren Gray

A. J. Myers

Sam Parisa

R. W. Greene

J. B. Sutherland
Gladys C. Hargadine
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Roster of Judicial Officials as of July 1, 1946

Jud.

Counry. dist. District judge. Clerk of court. Probate judge.
Lyon..cooovuvnn.... 5 Jay Sullivan.......... Bess M. Cook......... ‘W. W. Parker
Marion............ 8 | James P. Coleman.....| Virgil Wiebe.......... Jay E. Hargett*
Marshall.......... 21 Edgar C. Bennett. . ... Wallace J. Koppes..... P. R. Pulleine*
MecPherson. . ...... 9 George L. Allison...... Donald 8. Clark..... J. J. Heidebrecht

eade............ 31 Karl Miller. .......... Ethel R. Copenhaver Florilla De Cow
Miami............ 10 | John L. Kirkpatrick. ..| Ethel Hunt........... Frank Barkis
Mitchell........... 15 | W. R. Mitehell........ . A. Gregory........ R. C. Wrench*
Montgomery....... 14 | J. W. Holdren.........| Thelma Wright....... John L. Wright
Morris. .. ....u.... 8 James P. Coleman.....| Inez Featherston. ... .. E. M. Jones*
39 F. O. Rindom.........| Irene Kuder.......... G. H. Terrill
22 | John L. Gernon....... Iva Weyer............ L. 8. Slocum
7 Ora D. McClelland. . ..| Mamie E. Hayes. .....| J. L. Naff
33 Lorin T. Peters....... Gladys K. Bondurant Blair Eibert*
17 E. E.Kite............ Pearl Thompson. . .| W. A. Hendrickson
35 A. K. Stavely......... Mildred Bremer....... T. L. Tiffany*
15 | W. R. Mitchell........ Elma McColl. ........ James W. Bell*
30 Roy A. Smith......... . Finley.......... W. D. Lancaster
33 Lorin T. Peters....... Rose Wood........... Spencer C. Ackerman
17 . Kite......... L Floyd Keesee......... A. Radefeld*®
36 Lloyde Morris. . ...... Lloyd W. Hope. ...... H. H. Holuba*
24 Clark A. Wallace...... Willard Davis......... E. R. Barnes
17 E.E. Kite............ Louise Portschy....... M. H. Bird*
40 Franklin B. Hettinger. . . Williams........ A. B. Leigh
12 | W. D. Vance.......... Warren A. Scott Henry H. Van Natta*
20 Robert Garvin........ Laura Saint.. H. G. Doddridge*
21 Edgar C. Bennett. . ... Joseph F. Musil....... Scott Pfuetze
34 | Wm. K. Skinner....... George F. Crane. .. ... G. M. James*
33 Lorin T. Peters........| Gladys Driver........ Leo Webs*
23 C. A. Spencer......... George W. Brandt.....| J. D. Steinle*
30 Roy A. Smith......... O.H.Ford........... Fred D. Joy
Scott.............. 32 Fred J. Evans.........| Nellie Scheuerman..... James H. Force*
Sedgwick....Div.1| 18 | Ross McCormick...... L. D. Leland.......... Clyde M. Hudson
Div.2|....--| Robert L. Ne Smith
Div.3|.....- Clau‘ E. Robb
Div.4{...... I. N. Williams
Seward............ 39 F. O. Rindom......... Mrs. Mary Lindley. ...| E. 8. Irwin
Shawnee..... Div. 1 3 George A. Kline.......| Leah B. Willcutts. . ... Roy N. McCue
Div.2(.....- Paul H. Heinz
Div.3|......| Dean McElhenny
Sheridan........... 34 | Wm. K. Skinner....... Nannie E. Adams. . . .. J. U. Andregg
Sherman........... 34 | Wm. K. Skinner....... Sylvia Riley.......... Nora E. Beecham
mith. ............ 15 W. R. Mitchell........| Zelma Williams. .. .... Miles Elson
Stafford........... 20 | Robert Garvin........ Gertrude Bartle....... Luther L. Carlton*
Stanton........... 39 . O. Rindom.........| Tina B. Wilson........| Kirk Fiss
Stevens............ 39 F. O. Rindom......... John F. Fulkerson. . ... J. B. Porter*
Sumner............ 25 | Wendell Ready........| Lura Plumb........... Ford Harbaugh
Thomas........... 34 | Wm. K. Skinner.......| N. C. Knudson........ Henry H. Goetsch*
Trego............. 23 C. A. Spencer......... D. E. Cypher......... Walter F. Swiggett*
Wabaunsee. . ...... 35 | A.K. Stavely......... Eva Dorman.......... H. R. Williams
Wallace........... 23 C. A. Spencer......... Mrs. Ida Ward........| George Cox*
‘Washington........ 12 W.D. Vance..........| Alta Hennon.......... Bertha Pifer*®
chhlta ............ 32 Fred J. Evans.........| Daisy Dickey......... Maggie Gilmore
il 7 Ora D, McCelland..... J. E. Kenney. ........ Bess Schmit
37 | W. H. Anderson....... Myra Dumond........ John H. Schnell*
Wyandotte...Div. 1| 29 | E. L. Fischer......... John W. Foley........ Clark E, Tucker
Div.2|...... Willard M. Benton
Div.3|...... Harvey J. Emerson
Div.4|...... Russel C. Hardy

* Also judge of county court.
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MEMBERS OF THE JUDICIAL COUNCIL

WaLrer G. TueLe, Chairman. (1941-) . ...t Topeka
Justice of the Supreme Court. )
RanpaL C. Harvey, Secretary. (1941-)......oviniiniiiinn. Topeka
Epcar C. BENNETT. (1988-)...cuuviniiiiiiiinaiiinenannnnn Marysville
Judge Twenty-first Judicial District.
GrorGE TeMPLAR. (1939-1941, 1943-) ... ovveviiinniiinnnnnn Arkansas City
SAMUEL E. BARTLETT. (1941-) ... uvviiniiiiiiiiiiiiinnn, Wichita,
JaMES E. TAYLOR. (1941-) . ouiinieiiiiiiiiiiiien e Sharon Springs
C.A.SPENCER. (1944-) ...ttt it iiiiiieeens Oakley
Judge Twenty-third Judicial District.
JouN A. ETLING. (1945-) . tviunreeiniiiiiiineeinaieennnns Kinsley
Chairman Senate Judiciary Committee.
CHARLES VANCE. (1945-) o0 vvin ittt iiiiiiinneanns Liberal

Chariman House Judiciary Committee.

FORMER MEMBERS OF THE JUDICIAL COUNCIL

W.W. Harvey. (Chairman, 1927-1941) ........ooovvniiionn, Ashland

J. C. RuppeNTHAL. (Secretary, 1927-1941)..............oo.e Russell
Epwarp L. FiscHER. (1927-1943).....cvvvviiiiiiiinnannn. Kansas City
RoeerT C. FouLsTtoN. (1927-1943)..... .ot Wichita
CuARLES L. HuNT. (1927-1941)......cciiiiiiiinnnann Concordia
CHESTER STEVENS. (1927-1941) ... .oiiviiiiii i, Independence
JorN W.Davis. (1927-1933) ... .. cviiniiiinnnnininnnnnnnnn, Greensburg
C. W.BURCH. (1927-1931) . .ciuriineennetiiinineannnnnns Salina
ArTHUR C. ScatES. (1927-1929) ... .cvivviiiiiiiiii i, Dodge City
WALTER PLEASANT. (1929-1931) ... c0vviiiiiiiiiiiiiiinnnnn. Ottawa
RoscoE H. WiLsoN. (1931-1933) . ...cvviiniiiiiininnniinnenn. Jetmore
GEORGE AUSTIN BrROwWN. (1931-1933)......ccvivvnninnnnnnnn. Wichita
Ray H. BEALS. (1933-1938) . .cvviiiiiiiiiiiinnennnennnn St. John
Har E. HARLAN. (1933-1935) .. viiiiiiiiiiiiiiiennennnn Manhattan
ScauYLER C. Bross. (1933-1985).....covviiiiiiiinnnnnnnnn Winfield
E.H. Rees. (1935-19837) . .tuveneeiiiiiiiannneenanenann. Emporia
O.P. MAY. (1935-1937) .. cuvuereeeiiiiniineiiiiineneennun. Atchison
KmEe W.DaLE. (1937-1941) ... cvviiiiiiiiiiiiiiiiieenns Arkansas City
Harry W. FiscHER. (1937-1939) ... .oivviniiiiiiiinnnnn., Fort Scott
PauL R. WuNscH. (1941-1943) .. Kingman
WALTER F. JoNES. (1941-1945) . .. .0 ivneeiiiiiiiannennnnns Hutchinson
GROVER PIERPONT. (1943-1944) . ... ccivreireiiniinnniannannn Wichita

I M. PraTT. (1943-1945) . ..o vivi et iiiiie i Junction City
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